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11 This case requires us to determne whether a
reasonable cause determnation letter issued by the United
States Equal Empl oynent  Qpportunity Commission (“EECC') 1is
automatically adm ssible as evidence in a Title VII enploynment
discrimnation |awsuit. W reject the Ninth Crcuit rule that
an EEOC reasonabl e cause determ nation is adm ssible per se and
hold that the Arizona Rules of Evidence govern the admissibility
of such determnation letters in cases brought in Arizona state
courts.

FACTUAL AND PROCEDURAL BACKGROUND

12 Madel ine Shotwell filed a Charge of Discrimnation
with the EEOC, alleging that her fornmer enployer, Snmith
Painting, Inc., harassed her and discrimnated against her on
the basis of her sex and permtted such an offensive and hostile
wor k envi ronnent that she was constructively discharged from her
j ob. The EEOC investigated Shotwell’'s allegations and issued a
reasonable cause determnation letter (the “Determ nation”)

concluding that Shotwell had been discrimnated against. Thi s



Determ nation, which is the subject of this litigation, reads as
fol | ows:

Exam nation of the evidence reveals that [Smith
Pai nti ng] created an intimdating, hostil e, and
offensive work environnent by allowng unwelcone
conduct of a sexual nat ur e, whi ch  unreasonabl y

interfered W th [ Shot wel | * s] wor k per f or mance.
[ Shotwel ] indicated that the sexual conduct was
unwel cone by reporting the incidents to both her
supervisor and the owner. As a result, [Smth

Painting] stated that it had extensive interviews with
[ Shot wel | * s] co-workers and supervising personnel
concerning her clains of sexual harassnent. However
[Smith Painting] later stated that it does not have
any recorded interviews or signed statenments, and that
it has not <created an internal file regarding
[ Shotwel | " s] all egations. In addition, [Shotwell] was
denoted after she conpl ained of sexual harassnment. As
a result of the treatnment she received, and [Smth
Pai nting’ s] failure to addr ess her concerns,
[ Shotwel I ] resigned. Moreover, [Smth Painting] has
no sexual harassnment policy.

The [EEOC] has previously determned that the
enpl oyer is responsible for the unlawful conduct where
the enployer knew] or should have known of the

conduct, unless the enployer can show it took
i mredi ate and appropriate corrective action. [Smith
Pai nti ng] had cl ear know edge of [ Shot wel | * s]
conplaint[s.] However, [Smth Painting] has no
records which indicate that an investigation occurred
once the sexual harassnment was reported. Mor eover

[Smth Painting’s] failure to establish a sexua
harassnment policy indicates that it did not exercise
reasonable care to prevent and correct sexual
harassnment within the organi zati on.

Accordingly, | find reasonable cause to believe
that [Smth Painting] discrimnated against [Shotwell]
by sexual |y harassing her based on her sex.

| also find reasonable cause to believe that
[Smth Painting] retaliated against |[Shotwell] by
denoting her from her Foreman position because she
conpl ai ned of the sexual harassnent.



| also find reasonable cause to believe [Smith

Pai nting] constructively discharged [Shotwell] in that

t he harassnent suffered nade working at the conmpany so

unbear abl e, she was forced to termnate her

enpl oynent .
In addition to the foregoing Determ nation, the EEOCC al so issued
Shotwell a Notice of Right to Sue confirmng that “[t]he EECC
found reasonable cause to believe that violations of the
statute(s) occurred with respect to sone or all of the nmatters
alleged in the charge,” but advising that the EEOC would not
bring the suit on her behalf. Shotwell then filed a conpl aint
in superior court alleging sexual harassnment in violation of
Title VIl of the Gvil R ghts Act of 1964, 42 U S.C. 88 2000(e)
to 2000(e) (17) (1994) (the “Act”).
13 Smth Painting noved in l[imne to preclude use of the
various letters and notices issued by the EECC. The trial court
granted Smth Painting’s notion to preclude the Determnation,
but denied it as to the Charge of Discrimnation and the Notice
of Right to Sue, ruling that the latter two docunents would be
adm ssi bl e. After the superior court denied Shotwell’s notion
for reconsideration, Shotwell petitioned the court of appeals
for special action relief. Believing itself bound by the N nth
Circuit’s rule that EEOC reasonable cause determ nation letters
are “per se” admssible, the court of appeals accepted

jurisdiction and granted relief. W granted Smth Painting s

petition for review. W have jurisdiction pursuant to Article
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6, Section 5(3) of the Constitution of the State of Arizona and
Arizona Revised Statutes (“A.R S.”) section 12-120.24 (2003).
DI SCUSSI ON

A. Per se Admi ssibility
14 Whet her Arizona courts must apply the Ninth Crcuit
rul e making EEOC reasonable cause determ nations automatically
adm ssible in Title VIl litigation and, if not, whether the
court should adopt such a rule are questions of l|law that we
address de novo. See N elson v. Patterson, 204 Ariz. 530, 531,
1 5 65 P.3d 911, 912 (2003) (approving de novo review of |egal
i ssues).
15 Shotwel | prem ses her position that the Determ nation
shoul d be automatically adm ssible on policy concerns and N nth
Crcuit case | aw  hol di ng t hat EEOC reasonabl e cause
determ nations are per se admssible in Title VII |awsuits.
See, e.g., Bradshaw v. Zoological Soc’y of San Diego, 569 F.2d
1066, 1069 (9th GCir. 1978).
16 We are not persuaded that we nmust or even shoul d adopt
the per se rule. Generally speaking, while federal |aws control
the substantive aspects of federal clains adjudicated in state
courts, state rules of procedure and evidence apply unless the
state rules would affect the substantive federal right. See
Fel der v. Casey, 487 U S 131, 138, 108 S. C. 2302, 2306-07

(1988); see also Yauch v. S. Pac. Transp. Co., 198 Ariz. 394,



399-400, § 12, 10 P.3d 1181, 1186-87 (App. 2000). Arizona s
Rul es of Evidence therefore apply in adjudications of federal
claims so long as their application does not inpair a litigant’s
substantive federal rights. Yauch, 198 Ariz. at 399-400, f 12,
10 P.3d at 1186-87; cf. Logerquist v. MVey, 196 Ariz. 470, 481-
90, 1Y 33-61, 1 P.3d 113, 124-33 (2000) (interpreting Arizona
Rul e of Evidence 703 differently than its federal counterpart).

17 Shotwel |l conceded in her supplenental briefs and at
the oral argument that Arizona courts need not follow the N nth
Circuit’s per se rule, although she vigorously argued that we
should do so. Inplicit in her concession is the acknow edgenent
that failure to apply the per se rule would not affect her

substantive federal rights.

18 This concession was properly mnade. Nothing in Title
VIl itself affords litigants an unfettered ability to introduce
an EECC reasonabl e cause determ nation in Title VI |

adj udi cati ons. See 42 U.S.C. 88 2000(e) to 2000(e)(17); Smth
v. Universal Servs., Inc., 454 F.2d 154, 156 (5th Cr. 1972)
(noting that “[t]he Cvil R ghts Act admttedly contains nothing
to authorize the admission of the EEOCs findings into
evi dence”); M chael D. Moberly, Adm ssi on Possi bl e:
Reconsi dering the Inpact of EEOC Reasonabl e Cause Determ nations
in the Ninth Grcuit, 24 Pepp. L. Rev. 37, 41 (1996) (stating

that “Congress has not addressed whether EEOC reasonabl e cause



determ nati ons are adm ssi bl e in subsequent enpl oynent
discrimnation litigation”). Thus because the adm ssibility of
an EEOC determination is a purely evidentiary issue that does
not affect any substantive federal right, Arizona courts are not
required to follow the Ninth Crcuit’s per se rule.

19 But even if Arizona courts were bound to apply federal
procedural rules to Title VII cases, the split in the federal
circuits addressing this issue wuld afford us the latitude to
adopt either the Ninth Crcuit’s per se rule or the majority

position, a discretionary approach governed by the Federal Rules

of Evidence, which, in this instance, parallel the corollary
Arizona rules. Because both the mpjority and mnority
approaches are federal law, we are free either to adopt or

reject the Nnth Crcuit’s per se rule based on our own
reasoni ng and anal ysi s.

7110 We begin our analysis by considering the origin of the
per se rule and examning the extent to which it has been
adopted in other jurisdictions. The rule originated in Smth v.
Uni versal Services, Inc., 454 F.2d 154 (5th Gr. 1972). See
Plumer v. W Int’l Hotels Co., 656 F.2d 502, 504 (9th Cr.
1981). Reasoning that EEOC investigators are “trained and
experienced in [investigating] discrimnatory practices,” the
Fifth Grcuit concluded that ignoring such resources “would be

wast eful and unnecessary.” Smth, 454 F.2d at 157. The court



then found that the “highly probative” nature of an EEQCC report
“outweighs any possible prejudice to [a] defendant.” | d.
Finally, the <court concluded that although the report was
hearsay, it fell wthin the exclusion for official reports in
Federal Rule 803(8)(C) and was therefore adm ssible. Id. at
157- 58. The Fifth Crcuit has, however, since retreated from
the per se rule. See Cortes v. Maxus Exploration Co., 977 F.2d
195, 201-02 (5th GCr. 1992) (stating that adm ssion of an EECC
probabl e cause determnation is subject to the trial judge' s
di scretion under Rule 403); see also Mchael D. WMberly, The
Adm ssibility of EEOC and Arizona Cvil Rights Division
Det er m nati ons in State Court Enpl oynent Di scrimnation
Litigation, 33 Ariz. St. L.J. 265, 273-74 & n.48 (2001)
[ hereinafter “Moberly”] (noting Fifth Grcuit’s retreat fromthe
per se rule).

111 The N nth Crcuit enbraced the per se approach in
Bradshaw, 569 F.2d at 1069. In that case, the district court
struck the EECC determ nation the plaintiff had attached to her
conpl ai nt. ld. at 1068-69. The court of appeals reversed,
concluding, with little analysis, that the EEOC determ nation
was admi ssible. Id. at 1069 (citing Smth, 454 F.2d at 156-58).
In Plumer, the Ninth Crcuit extended the rule to apply in a
case tried before a jury. 656 F.2d at 505.

112 The Ninth Crcuit, however, is the only circuit that



enpl oys the per se admissibility rule. See Plumer, 656 F.2d at
504 n.5; WMberly, supra T 10, at 273 (2001) (stating that only
the Ninth Crcuit follows the per se rule). Every other circuit
that has considered the mtter affords the trial court
di scretion under the Federal Rules of Evidence to exam ne the

rel evance of the determnation in light of the facts of the case

and to weigh it against other factors - such as wunfair
prejudi ce, confusion of the jury, or waste of tinme — that may
mlitate in favor of excluding all or part of the docunent. See

WIllianms v. Nashville Network, 132 F.3d 1123, 1129 (6th Gr.
1997) (holding the admssibility of an EEOC reasonable cause
determnation is wthin the trial court’s discretion); Barfield
v. Orange County, 911 F.2d 644, 649-50 (11th G r. 1990) (sane);
Tulloss v. Near N Mntessori Sch., Inc., 776 F.2d 150, 153-54
(7th Gr. 1985) (sane); Johnson v. Yellow Freight Sys., Inc.,
734 F.2d 1304, 1309-10 (8th Cr. 1984) (sane); Walton v. Eaton
Corp., 563 F.2d 66, 75 (3d Cir. 1977) (sane); see also Cantu v.
Cty of Seattle, 752 P.2d 390, 391 (Wash. App. 1988) (noting
that the Second, Third, Fourth, Sixth, E ghth, and Tenth Crcuit
Courts of Appeal have rejected the per se rule in favor of a
di scretionary standard); cf. Smth v. MT, 877 F.2d 1106, 1113
(st Gr. 1989) (holding admssibility of EEOCC investigative
materials subject to the discretion of the trial court); Watley

v. Skaggs Cos., 707 F.2d 1129, 1137 (10th GCir. 1983) (holding



trial court’s admssion of a reasonable cause determ nation
“appear[ed] to be error,” but that the error was harnless);
Gllin v. Fed. Paper Bd. Co., 479 F.2d 97, 99-100 (2d Cr. 1973)
(refusing to reverse a trial court’s exclusion of an EECC
investigatory report from evidence); Cox v. Babcock & W]Icox
Co., 471 F.2d 13, 15 (4th GCr. 1972) (recognizing a tria

court’s discretion over whether EEOC records are adm ssible).
The Ninth Crcuit stands alone in refusing to afford the tria

court any discretion in the adm ssion of EEOC reasonabl e cause
determ nati ons.

113 Despite the rule’'s lack of support in other
jurisdictions, Shotwell and amcus curiae Arizona Enploynent
Lawyers Associ ation advance several reasons in favor of adopting
the Ninth Crcuit rule. First, they argue, such a bright-1line
rule would be easy to apply. Second, per se admissibility wll

encourage enployers to participate in EEOC investigations.

Third, it will encourage settlenment of enploynent discrimnation
cases.

114 W have our doubts about the latter propositions.
Whet her we adopt the per se rule or not, enployers wll be

encouraged to participate in investigations and settle their

cases — if indeed such a rule encourages participation and
settlenent — because Arizona is in the Ninth GCrcuit, which
continues to enploy the per se rule. Enployers usually will not
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know in advance whether a plaintiff intends to file suit in
state or federal court. Therefore, if a per se rule tends to
encourage participation in the EEOC s investigatory process or
settlenent of cases, the incentive renmains regardless of any
ruling this court mght nmake on the matter.

115 And the assertion that the per se admssibility of
EEOC probable cause determ nations encourages enployers to
participate in EEOC proceedings and to settle Title VII disputes
is unsupported and certainly debatable. It seens equally likely
that an enployer subject to a per se admissibility rule m ght be

disinclined to participate in an EEOC investigation if the

evidence gathered will wultimately be used in court against the
enpl oyer.
116 On this point, we recall Arizona’s experience wth

Medical Liability Review Panels (“MRPs”), which were also
initially thought to encourage participation in investigations
and settlenent of nedical malpractice cases. Eastin v.
Broonfield, 116 Ariz. 576, 583, 570 P.2d 744, 751 (1977); Jona
ol dschm dt, Were Have Al the Panels Gone? A History of the
Arizona Medical Liability Review Panel, 23 Ariz. St. L.J. 1018-
19 (1991). Instead, parties often elected not to participate in
the review so they could attack the anticipated adverse findings

of the review panel, which were statutorily adm ssible per se in



any ensuing malpractice litigation.? In |ight of its
unsuccessful track record, the panel was eventually term nated.
1989 Ariz. Sess. Laws, ch. 289, 8 1 (repealing AR S. 8§ 12-567).
Thus, we are not persuaded that enployers are encouraged to
participate in EEOCC investigations or to settle cases by reason
of the per se admssion at trial of the EEOC determ nation.
Nor, we note, has Shotwell presented any evidence or cited any
cases denonstrating that the per se rule encourages the result
she cl ai ns.

117 Shotwel | next argues that this court’s adoption of the
per se rule would foster uniformty in Title VIl adjudications,

whet her brought in the District Court for the D strict of

! An MLRP heard evidence and made a finding as to “whether

the evidence presented to the panel . . . support[ed] a judgnent
for the plaintiff or for the defendant.” A RS 8§ 12-567(F)
(Supp. 1988) (repealed, 1989 Ariz. Sess. Laws, ch. 289, § 1).
The Arizona Legislature specifically made MRP findings and
conclusions adm ssible in a malpractice trial. See ARS. 8§ 12-
567(K) (also repeal ed). This court noted that, “in order to
mnimze the effect of an expected unfavorable panel result,”
which was admissible per se in ensuing nedical nalpractice
litigation, plaintiffs stood nute rather than presenting
evi dence to an MRP. Phoeni x Gen. Hosp. v. Superior Court, 138
Ariz. 504, 505, 675 P.2d 1323, 1324 (1984). Then at trial the
plaintiff would argue that the MRP findings and concl usions
should be given little weight because the M.RP did not hear the
plaintiff’s evidence. | d. The experience from this related
area contradicts Shotwell’s contention that enployers are nore
likely to participate in admnistrative investigations if the
results are automatically admssible at trial and instead
suggests that enployers may be less willing to participate in
EEOC proceedings if failing to participate can sabotage the
effect and weight of an EEOC determnation that is per se
adm ssi bl e.



Arizona or in an Arizona state court. \Wile we acknow edge the
benefits of wuniformty and appreciate the systemc concerns
rai sed by forum shopping,? we question whether adopting a per se
rule wll in fact substantially reduce forum shopping in the
circuit. No other state in the Nnth GCrcuit that has
considered the issue has enbraced the per se rule. See Mchail
v. Fluor Mning & Mterials, Inc., 225 Cal. Rptr. 403, 403-04
(App. 1986) (upholding a trial court’s exercise of discretion to
determ ne whether an EEOC determination should be admtted to
support a state law claim; Mhan v. Farmers Union Cent. Exch.,
Inc., 768 P.2d 850, 858-59 (Mont. 1989) (upholding a trial
court’s exclusion of evidence of a probable cause determ nation
made by a state agency in support of a state law clain); Cantu,
752 P.2d at 391 (upholding a trial court’s exercise of
discretion to determ ne whether an EEOC determ nation should be
admtted to support a state law claim. Thus there is no
uniformty between the states in the Nnth Crcuit and the
circuit itself, although a consensus is developing anong the
states of the circuit to enploy a case-by-case analysis under
the rules of evidence of each state. See Mchail, 225 Cal.
Rptr. at 404 n.1;, Bierlein v. Byrne, 14 P.3d 823, 824-26 (Wash.

Ct. App. 2000); Cantu, 752 P.2d at 391. We therefore conclude

2 Ensuring uniformty is a nore conpelling notivator when

substantive law is at issue. See Weatherford v. State,
Ariz. , , 19, 81 P.3d 320, 324 (2003).
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that the preference for wuniformty does not dictate that we
adopt the Ninth Crcuit’s approach in this case.

118 Nor wll adoption of a per se rule necessarily
streamine trials. The facts and conclusions contained in the
EECC reasonabl e cause determ nation can and, in nost cases, wll
have to be denonstrated by other evidence in order for the
plaintiff to prevail. Thus, making the EEOC determ nation
adm ssi ble per se does not necessarily reduce the evidence the
plaintiff nust otherwi se produce to establish her case. In
addition, the trial judge “may consider that tine spent by the
defendant in exposing the weaknesses of the EEOC report would
add unduly to the length of the trial.” Johnson, 734 F.2d at
1309. Presenting the determnation then may, in a particular
case, confuse the jury and waste the court’s and jury' s tine.
| ndeed, because the plaintiff nust fully establish her case,
there may be little probative value in presenting the conclusory
statenments contained in sonme EEOC determ nations. Under these
circunstances, we are not prepared to say that in every case the
determ nation’ s probative value will outweigh these concerns.

119 Shotwel | also argues that EEOCC determ nation letters
should be presuned to be trustworthy, and therefore adm ssible,
because the EEOC has expertise in investigating charges of
discrimnation and its reports are made pursuant to |aw. State

v. Bass, 198 Ariz. 571, 579, § 32, 12 P.3d 796, 804 (2000)



(calling trustworthiness the “cornerstone” of the hearsay
exceptions). This <claim reflects the policies underlying
Arizona Rule of Evidence 803(8)(C), which parallels its
simlarly nunbered federal counterpart. The Arizona provision
requires that reports conpiled by public agencies are excepted

from the hearsay rule “[u]lnless the sources of information or

other circunstances indicate |ack of trustworthiness.” Ariz. R
Evid. 803(8).
120 W make two observations in response. First, in this

case, no objections to the hearsay nature or trustworthiness of
the report were nade. Therefore, the report is presuned to be
trustworthy and exenpt from hearsay constraints. Second, as
Shot wel | concedes, Rule 803(8)(C) creates an exenption only from
the requirenents of the hearsay rule. It does not render any
docunent satisfying the rule automatically adm ssible wthout
regard to the resolution of other evidentiary objections that
may have been nmade. I ndeed, the comments to the hearsay rules
thenselves require that the hearsay exceptions that favor
adm ssi on nust be “counterbal anced by [analysis of the proffered
evi dence under] Rules 102 and 403.~” Ariz. R Evid. 801 cnt.;
State v. Cruz, 128 Ariz. 538, 541, 627 P.2d 689, 692 (1981);
Jack B. Winstein & Margaret A Berger, Winstein s Federal
Evi dence § 803.02 (Joseph M MlLaughlin ed., 2d ed. 2003); see

also State v. Yanada, 57 P.3d 467, 481 (Haw. 2002) (holding that
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evidence qualifying under “an exception to the rule against
hearsay . . . does not preclude the trial court from excluding
the evidence, or a portion thereof, pursuant to . . . Rule 4083,
assunmng that the trial court properly weighs the evidence’'s
probative val ue agai nst the danger of unfair prejudice”).

121 In this case, Smth Painting did interpose an
objection under Rule 403, which provides that even relevant
evidence “may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice,
confusion of the issues, or msleading the jury, or by

considerations of undue delay, waste of tinme, or needless

presentation of cunulative evidence.” Ariz. R Evid. 403.
Shotwell maintains that because the Determination is highly
probative, its probative value necessarily outweighs other
concerns and it should therefore be admtted. She woul d have

Arizona courts forgo the Rule 403 analysis for EEQC
det erm nati ons.

122 W are unpersuaded that doing so would sufficiently
streamline trials that we should forgo the added protections
that our rules make available. Adhering to the Arizona Rul es of
Evidence wll invest the trial court with the discretion to
admt or exclude reasonable cause determ nations on a case-by-
case basis as dictated by an analysis of the EEOC determ nation

in each case and the factors in that case that mlitate in favor



of or against admtting the determ nation. Al t hough sone

neasure of predictability nay be lost, a better result wll be
achieved nore often than wll occur wunder a per se rule
requiring admssibility in all instances. For exanple, under a

di scretionary approach the trial court may  consi der a

determ nation’s probative value and weigh it against the

expenditure of judicial resources entailed in litigating side
i ssues or establishing necessary evidentiary foundations. The
trial court wll also be able to consider whether an EEOC

reasonabl e cause determnation is reliable, trustworthy, or
probative, and evaluate whether the benefits that mght be
derived fromits adm ssion are outwei ghed by other circunstances

such as wunfair prejudice, waste of time, or confusion of the

i ssues.
123 In determning the appropriate result in each case, a
trial court may exclude the determnation, |limt admssibility

to only portions of the determination, or give instructions
addressing the weight to be given to the determnation if it is
admtted, or it may enploy any conbination of these safeguards.
Simply applying our rules of wevidence in determning the
adm ssibility of a determnation, as they would be applied to
any other docunentary evidence, wll provide certainty to
litigants and give trial judges the necessary discretion to

al l ow appropriate use of the evidence offered. Trial judges



shackled by a per se rule lack the ability to control the
effects of potentially wunfair, prejudicial, duplicative, tine
consum ng, confusing, and irrelevant evidence that may be
contained in a determnation letter. The discretionary approach
allows trial judges, on a case-by-case basis, to apply the Rules
of Evidence in a comon-sense manner in evaluating the
determnation letters that conme before them in the context of
the cases in which they are presented.

124 Wiile allowing trial courts discretion under the
Arizona Rules of Evidence rather than adhering to a per se rule
of admssibility may not always produce consistent results,
there will be consistency in the evidentiary standard that wll
govern the admssibility of probable cause determ nations.
Courts wll apply the same standard that applies to the
adm ssibility of other docunentary evidence in state courts.

125 The amicus maintains that the per se admssibility
rule accords deference to Congress’s nandate as well as to the
EEOC s investigative efforts. W think the point is debatable

Congress may instead have intended that a trial be a conplete
re-exam nation of the facts, independent from that nade by the
EEQC. Such an intent is evidenced by its authorization of a
full judicial review See Tulloss, 776 F.2d at 153-54.
Moreover, as noted in § 8, Congress did not include in Title VII

any | anguage requiring that EEOC determ nati ons be adm ssible at



trial. Instead, the textual evidence indicates Congress’s
intent that the case be fully litigated. As evidence of this
intent, Congress provided in Title VII that EECC investigators
may be called as wtnesses at trial. See, e.g., Walton v. Eaton
Corp., 563 F.2d at 75 n.12; Heard v. Mieller Co., 464 F.2d 190,
194 (6th Cir. 1972).
126 In sum we conclude that the court of appeals erred in
holding that the admssibility of the Determnation was
controlled by the Ninth Grcuit’s per se rule. W hold that the
adm ssibility of an EEOC determ nation letter nust be resolved
by reference to the Arizona Rul es of Evidence.

B. Application of Arizona Rules of Evidence
127 Havi ng decided that the Arizona Rules of Evidence wll
control the adm ssibility of an EEOC determ nation, we turn to
the analysis of the Determnation at issue in this case. Ve
nust decide whether the trial court abused its discretion in
deciding that Arizona Rule of Evidence 403 precluded adm ssion
of the Determ nation because it contained “conclusions.” See
Genstar Ltd. v. Ernst & Young, 185 Ariz. 493, 506, 917 P.2d 222,
235 (1996) (noting that we review a trial judge' s evidentiary
rulings only for an abuse of discretion).
128 Although the EEOC Determination itself is hearsay,
Smth Painting did not object to its adm ssion on that basis.

Mor eover, as the enbodi nent of the conclusions of an



i nvestigation made pursuant to authority granted by law " Ariz.
R Evid. 803(8)(C, an EEOC determnation is assumed to be
trustworthy and therefore adm ssible hearsay. See Bass, 198

Ariz. at 579, § 32, 12 P.3d at 804.

129 Smith Painting did object on Rule 403 grounds,
however . And because Rule 403 and the hearsay bar protect
against different dangers, satisfying one rule does not
necessarily satisfy the concerns addressed by the other. Rul e

403 ensures that the probative value of the evidence is not
substantially outweighed by other considerations set forth in
t he Rul e.

130 Because Smth Painting nade a tinmely objection under
Rul e 403, the trial court should have analyzed the Determ nation
to see whether its adm ssion into evidence mght “mslead[] the
jury,” or cause “unfair prejudice[,] . . . undue delay, waste of
time, or needless presentation of cunulative evidence.” Ari z.
R Evid. 403. Smth Painting maintains that the Determ nation
m ght well have spawned all of these ill effects because Smth
Painting contests several of the facts upon which the EECC

investigator relied.? Moreover, Smith Painting argues, the

3 For exanple, Smith Painting disagrees that it had no sexual

harassment policy, that Shotwell was denpted because she
conpl ai ned of sexual harassnent, that Shotwell was reassigned
“as a result of the treatment she received,” and that Smth
Painting “failed to address [Shotwell’s] concerns.” Smth
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docunent is wunfairly prejudicial. In addition, because the
Determ nation at issue here is “conclusory,” it does not obviate
the need for Shotwell to present to the factfinder the
underlying evidence on which the <conclusions are Dbased,
therefore wasting tinme and confusing the issues by requiring
needl ess presentation of either unnecessary or potentially
cunul ative evi dence.

131 In precluding the Determnation, the trial judge
enpl oyed the Rule 403 |anguage that the docunment’s prejudicial
effect substantially outweighed its probative value, but he did
so solely on the ground that the Determ nation was “concl usory”
and “amounts to nothing nore than a witness telling the jury how
to decide the liability issues in this case.” On
reconsi deration, the trial court reiterated its conclusion that
the Determ nation was “unduly prejudicial because it ‘contains a
conclusive finding of liability.’” 10/ 09/ 2002 ME. (quoting
Anent ea- Cabrera v. Potter, 279 F.3d 746, 749 (9th Cr. 2002)).
132 A docunment is not necessarily inadm ssible, however
sinply because it contains conclusions or is conclusory. See
Larsen v. Decker, 196 Ariz. 239, 242, T 12, 995 P.2d 281, 284
(App. 2000); see also WIllians, 132 F.3d at 1128-29 (weighing

the probative value of a determ nation, which was found to be

Pai nting asserts that a mni-trial would be necessary on each of
t hese points.



mnimal, against the potential for a jury attaching “undue
weight” to the determination by adopting its conclusions as fact
rather than as “a nmere finding of probable cause”); Johnson, 734
F.2d at 1309 (weighing the probative value of an EECC
determ nation, which was found to be mninal given the
“substantial evidence . . . presented to the jury on all nmatters
sumarized in the report,” against the fact that admtting the
determnation “under these circunstances would amount to
admtting the opinion of an expert wtness as to what
conclusions the jury should draw, even though the jury had the
opportunity and the ability to draw its own conclusions fromthe
evi dence presented,” and the fact t hat admtting the
determ nation would require a prolonged trial “to apprise the
jury of the nature and extent of the EEOC investigation”). That
the docunent contained sone conclusory statenments therefore is
not, by itself, enough to render it inadm ssible.

133 The trial court did not explain why it believed the
Determ nation’s prejudicial effect substantially outweighed its
probative value or set forth any other ground under Rule 403 for
excluding the docunent. Wiile the Determ nation appears to be
probative, from the record before us we cannot tell whether the
trial court weighed its probative value against its potential
prejudicial effect or whether the court considered any of the

other dangers against which Rule 403 protects, such as



“confusion of the issues, . . . undue delay, waste of tinme, or
needl ess presentation of cunulative evidence.” Ariz. R Evid

403. For the benefit of the appellate court, a trial court
conducting its Rule 403 analysis should explain on the record
its Rule 403 weighing process. The court should al so consider
whet her portions of the determ nation mght be adm ssible or
whet her other safeguards, such as offering a limting jury
instruction, mght be enpl oyed.

134 A proper Rule 403 balancing of probative value and
prejudicial effect begins wth a proper assessnent of the
“probative value of the evidence on the issue for which it is
of fered.” State v. G bson, 202 Ariz. 321, 324, | 17, 44 P.3d
1001, 1004 (2002) (quoting Joseph M Livernore et. al., Arizona
Practice: Law of Evidence § 403, at 82-83, 84-86 (4th ed. 2000)
(footnotes omtted)). “The greater the probative value

and the nore significant in the case the issue to which it is
addressed, the less probable that factors of prejudice or
confusion can substantially outweigh the value of the evidence.”
| d. That the Determnation assists Shotwell and harns Smth
Pai nting does not necessarily nean that its probative value
necessarily outweighs all other concerns. | ndeed, “[i]f the
issue is not in dispute, or if other evidence is avail able of
equal probative value but wthout the attendant risks of the

offered evidence, then a greater probability of substantial
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outwei ghing exists.” Id. The prejudice that Rule 403 speaks to
is that which suggests a “decision on an inproper basis, such as
enotion, synpathy, or horror.” State v. Mott, 187 Ariz. 536,
545, 931 P.2d 1046, 1055 (1997).

135 In this case, the Determ nation concludes that
reasonable cause exists to believe that Smth Painting
“discrimnated against [Shotwell] by sexually harassing her
based on her sex,” that Smth Painting retaliated against
Shotwel | “because she conplained of the sexual harassnent,” and
that Shotwell was ultimately “constructively discharged” by the
“unbearabl e” conditions at Smth Painting. The content of the
Determ nation is certainly probative of matters at issue in the
case. From the record before us, however, we cannot determ ne
whether the trial court found the letter probative but unfairly
prejudicial, or whether it excluded the letter because other 403
factors outwei ghed the probative value of the conclusory letter.
Nor can we tell whether the trial court considered nethods of
limting the Determnation’s prejudicial ef f ect, such as
admtting only portions of the Determnation or providing
limting instructions.

136 We therefore remand this case to the trial court to
bal ance the Determ nation’s probative value and its prejudicial
effect under Arizona Rule of Evidence 403. In that weighing

process, the trial court nust consider whether the probative



value of the Determ nation was substantially outweighed by the
“confusion of the issues, or msleading the jury, or by
considerations of wundue delay, waste of tinme, or needless
presentation of cunulative evidence” that its adm ssion would

have caused.

CONCLUSI ON
137 W decline to follow the rule of per se admissibility
of EEOCC determnation letters in Title WVII litigation and

instead conclude that Arizona courts nust apply the Arizona
Rul es of Evidence in determ ning whether such evidence should be
adm tted. Because the <court of appeals applied a per se
adm ssibility rule in this case and the trial court abused its
di scretion under Rule 403, we vacate both decisions and remand
the case to the trial court for proceedings consistent with this

opi ni on.
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